 SEQ CHAPTER \h \r 1DECLARATION OF RESTRICTIONS 

OF

TURNBULL BAY COUNTRY CLUB ESTATES SUBDIVISION


THIS DECLARATION is made on the date hereinafter set forth below by TURNBULL BAY DEVELOPMENT LAND TRUST, hereinafter referred to as “Declarant.”

W I T N E S S E T H:


WHEREAS, Declarant is the owner of certain real property, hereinafter referred to as the “Property” in the City of New Smyrna Beach, County of Volusia, State of Florida, which Property Declarant plans to develop as a residential subdivision;


NOW, THEREFORE, Declarant hereby declares that the Property shall be held, sold and conveyed subject to the following restrictions and covenants, which are for the purpose of protecting the value and desirability of, and which shall run with, the real Property and be binding on all parties having any right, title or interest in the Property or any part thereof, their heirs, successors and assigns, and shall inure to the benefit of each owner thereof.


1.
DEFINITIONS.



A.
“Association” shall mean and refer to Turnbull Bay Country Club Estates Homeowner Association, Inc., A Florida corporation not for profit, and its successors and assigns.



B.
“Board” or “Board of Directors” shall be the governing board of the Association.



C.
“Common Area” shall mean and refer to all real and personal property which the Association now or hereafter owns or otherwise holds for the common use and enjoyment of the Owners.



D.
“Common Expenses” shall mean and include the actual and estimated expenses of operating the Association, including any reasonable reserve, all as may be found to be necessary and appropriate by the Board pursuant to this Declaration and the Articles of Incorporation and By-Laws of the Association.



E.
“Declarant” shall mean and refer to Turnbull Bay Development Land Trust, or its successors and assigns, upon a specific assignment to such successors or assigns of the rights of Developer under the Declaration in an instrument recorded in the Public Records of Volusia County, Florida.



F.
“Lot” shall mean and refer to each recorded subdivision lot now or subsequently located in the Property, but upon which is intended that a single family residential dwelling, either free standing or part of a multi-family structure, be constructed.



G.
“Owner” shall mean and refer to one or more persons or entities who hold record title to a Lot.  Owner shall also be deemed to include the Declarant.



H.
“Property” shall mean and refer to the Property described in the plat of Turnbull Bay Country Club Estates, as recorded in Map Book 45, Page 11, Public Records of Volusia County, Florida,  and shall further refer to such additional Property as may hereafter be annexed in accordance with the terms of this Declaration.

I. “Proposed Improvement” shall include without limitation staking, clearing, excavation, grading, or other site work, plantings or removal of plants, trees or shrubs, and buildings or structures of any kind, including, without limitation, any dwelling, fence, wall, site paving, grading, parking 
II. and building additions, alterations, screen enclosure, decorative building, landscaping, landscape device or object and exterior lighting scheme.




2.
ANNEXATION OF ADDITIONAL PROPERTY.  Declarant shall have the right and option until the Class B Membership (as hereinafter defined) terminates, to annex additional lands to the Property by filing in the Public Records of the City of New Smyrna Beach, Volusia County, Florida, a notice of such annexation.  No consent of members shall be required for such annexation.  Declarant shall not be required to annex or develop additional lands.


3.
MEMBERSHIP AND VOTING RIGHTS.


A.
Membership.  Every Owner of a Lot shall be deemed to have one membership in the Association, regardless of the number of persons who constitute the Owner of the Lot.  Membership shall pass with title to each Lot as an appurtenance thereto.


B.
Voting Rights.  The Association shall have two classes or membership, Class A and Class B, as follows:



1.
Class A:  Class A Members shall be all Owners of Lots with the exception of the Declarant or his successor (Class B Members), if any.  Class A Members shall be entitled to one vote in the Association for each Lot owned in accordance with the terms of the Bylaws of the Association.



2.
Class B:  Class B Members shall be Declarant and any successor of Declarant.  The Class B Members shall be entitled to cast the number of votes which are contained in the total of all Class A Members, plus one vote.  The Class B Membership shall terminate and convert to Class A Membership upon the happening of the earlier of the following:




a.
When 90 percent of the Lots have been conveyed by Declarant.




b.
January 1, 2010.




c.
When, at its discretion, the Declarant so determines.


4.3.
MAINTENANCE AND CONTROL.



A.
Association’s Responsibility.  The Association shall maintain and keep in good repair the Common Area and its facilities thereon, and shall maintain reasonable insurance coverage thereon.  The Association shall also maintain the entry walls located within the right-of-way adjoining Turnbull Bay Road.  This maintenance shall include, but not be limited to, maintenance, repair, and replacement, subject to any insurance then in effect, of all landscaping and landscape elements, structures, rights-of-way, drainage systems, retention ponds, lakes and any other improvements which may be situated upon such areas.  The Association shall establish and maintain an adequate reserve fund for the periodic maintenance, repair, and replacement of improvements to the Common Area which shall be maintained out of regular assessments for Common Expenses.  The Association shall be responsible for the exclusive management, maintenance and control of the Common Area and  all access and drainage systems and easements, including retention areas, off-site down stream drainage areas, and all improvements thereon, and shall keep them in good, functioning, clean, attractive and sanitary condition, order, and repair, pursuant to the terms and conditions hereof.



B.
Lot Owner’s Responsibility.  All maintenance of the Lot and all structures and other improvements on the Lot shall be the sole responsibility of the Owner.  The Owner shall perform such maintenance in a manner consistent with this Declaration; provided, further, if this work is not properly performed by the Owner, the Association may perform such work and assess the cost for such services to the Owner; provided, however, whenever entry is not required in an emergency situation, the Association shall afford the Owner reasonable notice and time to perform such maintenance prior to such entry.  The Owner grants the Association, its agents and employees an easement of ingress and egress over and across said Lot for such purpose.  
            5             NO PARTITION.  There shall be no physical partition of the Common Area or any part thereof.


6.
TRANSFERS OF LOTS.  With the exception of the Declarant’s sales, an Owner may not sell a Lot without first obtaining the Association’s written approval of the proposed grantee, which approval shall be recorded in the Public Records of Volusia County, Florida, concurrent with recording of a deed to the grantee.  Said written approval shall be provided upon written request of the grantor or Owner, who shall tender to the Association with such a request an administrative transfer fee of $25.00 and the grantee’s name, address and telephone number.


7.
ASSESSMENTS.




A.
Creation and Collection of Assessments.  There are hereby created assessments for Common Area Expenses as may be from time to time specifically authorized by the Board of Directors to be commenced at the time and in the manner set forth herein.  Assessments shall be allocated equally for each membership, or as is otherwise provided for herein.  Each Owner, by acceptance of his or her deed is deemed to covenant and agree to pay these assessments.  All such assessments, including special assessments, together with interest at the highest legal rate, costs, and reasonable attorney’s fees, including appellate attorney’s fees and costs, shall be a lien and charge on the Lot and shall be a continuing lien upon the Lot against which each such assessment is made, and further shall also be the personal obligation of the person who was the Owner of such Lot at the time the assessment arose, and his or her grantee or successor shall be jointly and severally liable for such portion thereof as may be due and payable at the time of conveyance only to the extent expressly assumed.  Such lien is effective from and shall relate back to the date of recording of this Declaration.  Assessments shall be paid ins such a manner and on such dates as may be fixed by the Board of Directors which may include, without limitation, acceleration of the annual assessment for delinquents.  Unless the Board otherwise provides, the assessment shall be paid in annual installments.  Such lien, when delinquent, may be enforced by suit, judgment, and foreclosure, or by suit to recover a money judgment for unpaid common expense and attorney’s fees, without foreclosing or waiving the lien securing the same.  After notice and hearing, the Board may temporarily suspend the voting rights of a Member who is in default in payment of any assessment.  The Association, acting on behalf of the Owners, shall have the power to bid for the Lot at foreclosure sale and to acquire and hold, lease, mortgage, and convey the same.  During the period in which a Lot is owned by the Association following foreclosure: no right to vote shall be exercised on its behalf; no assessment shall be assessed or levied on it; and each other Lot shall be charged in addition to its usual assessment, its equal pro rata share of the assessment that would have been charged such Lot had it not been acquired by the Association as a result of foreclosure.  .




B.
Computation of Assessments.  It shall be the duty of the Board, at least 30 days before the annual meeting of the Association, at which meeting the budget shall be presented to the voting members to prepare a budget covering the estimated costs of operating the Association during the coming fiscal year.  The budget shall include a capital contribution establishing a reserve fund.  The Board shall cause a copy of the budget, and the amount of the assessments to be levied against each Lot for the following fiscal year to be delivered to each Owner at least 30 days prior to the meeting.  The budget and the assessments shall become effective unless disapproved at the meeting by a vote of at least a majority of the members.






Notwithstanding the foregoing, however, in the event the voting members disapprove the proposed budget or the Board fails for any reason so to determine the budget for the succeeding year, then and until such time as a budget has been determined as provided herein, the budget in effect for the then current year shall continue for the succeeding year.




C.
Special Assessment.  In addition to the assessment authorized above, the Association may levy a special assessment in any year applicable to that year; provided, however, such assessment shall have the vote or written assent of a majority of the voting members.  The Association may also levy a special assessment against any Member to reimburse the Association for costs incurred in bringing a Member and his Lot into compliance with the provisions of the Declaration, any amendments thereto, the Articles, and the By-Laws, which special assessment may be levied upon the vote of the Board after notice to the Member and an opportunity for a hearing.




D.
Date of Commencement of Annual Assessments.  The annual assessment provided for herein shall commence on the date of conveyance of title by Declarant to an Owner, but shall be prorated for the term remaining in the fiscal year.  Assessments shall be due and payable in advance, in a manner and on a schedule as the Board of Directors may provide.




E.
Effect on Declarant.  Notwithstanding any provision that may be contained to the contrary herein, for so long as Declarant is the Owner of any Lot, the Declarant shall have the option, in its sole discretion, to (i) pay assessments on the Lots owned by it, or (ii) not paying assessment on any Lots and, in lieu thereof, fund any resulting deficit in the Association’s operating expense not produced by assessments receivable from Owners other than Declarant.  The deficit to be paid under option (ii), above, shall be the difference between (i) actual operating expenses of the Association (exclusive of capital improvement costs, reserves and management fees) and (ii) the sum of all monies receivable by the Association (including, without limitation, assessments, interest, late charges, fines and incidental income) and any surplus carried forward from the preceding year(s).  The Declarant may from time to time change the option stated above under which the Declarant is making payments to the Association by written notice to such effect to the Association.  When all Lots are sold and conveyed to purchasers, the Declarant shall not have further liability of any kind to the Association for the payment of assessments, deficit or contributions.  In no event shall Declarant ever be obligated to pay a special assessment.


8.
STORMWATER MANAGEMENT SYSTEM.



A.
Definitions.  “Surface Water or Stormwater Management System” means a system which is designed and constructed or implemented to control discharges which are necessitated by rainfall events, incorporating methods to collect, convey, store, absorb, inhibit, treat, use or reuse water to prevent or reduce flooding, overdrainage, environmental degradation, and water pollution or other affect the quantity and quality of discharges from the system, as permitted pursuant to Chapters 40C-4, 40C-42, or 40C-42, F.A.C.



B.
Association’s Responsibility.  The Association shall be responsible for the maintenance, operation and repair of the surface water or stormwater management system.  Maintenance of the surface water or stormwater management system(s) shall mean the exercise of practices which allow the systems to provide drainage, water storage, conveyance or other surface water or stormwater management capabilities as permitted by the St. Johns River Water Management District.  The Association shall be responsible for such maintenance and operation.  Any repair or reconstruction of the surface water or stormwater management system shall be as permitted, or if modified as approved by the St. Johns River Water Management District.  In order to provide adequate assurance that this stormwater management system will adequately function, the following maintenance procedures are hereby established for the permanent maintenance staff:

1.
Inspect all inlets and control structures for vandalism, deterioration or accumulation of sand and debris.  Remove debris and repair as necessary.

2.
Inspect and remove any debris in control structures, or blockage of orifice system, if so equipped.
3.
Inspect and/or repair skimmer boards around control structures as necessary.



The Association shall operate, maintain and manage the surface water or stormwater management system(s) in a manner consistent with the St. Johns River Water Management District Permit requirements and applicable District rules, and shall assist in the enforcement of the restrictions and covenants contained herein.



The Association shall levy and collect adequate assessments against members of the Association for the costs of maintenance and operation of the surface water or stormwater management system.



The Assessments shall be used for the maintenance and repair of the surface water or stormwater management systems including but not limited to work within retention areas, drainage structures and drainage easements.



C.
Amendment or Termination.  Any amendment to the covenants and restrictions which alter the surface water or stormwater management system, beyond maintenance in its original condition, including the water management portions of the common areas, must have the prior approval of the St. Johns River Management district.  In the event of termination, dissolution or final liquidation of the Association, the responsibility for the operation and maintenance of the surface water or stormwater management system must be transferred to and accepted by an entity which would comply with Section 40C-42.027, F.A.C., and be approved by the St. Johns River Water Management District prior to such termination, dissolution or liquidation.



D.
Enforcement.  The St. Johns River Water Management District shall have the right to enforce, by a proceeding at law or in equity; the provisions contained herein which relate to the maintenance, operation and repair of the surface water or stormwater management system.


9.
ARCHITECTURAL STANDARDS AND REVIEW PROCESS.



A.
Generally.  The Board of Directors shall have the authority and standing, on behalf of the Association, to enforce in courts of competent jurisdiction decisions of the Architectural Control Committee (ACC) established herein, including the recovery of damages, costs, reasonable attorneys’ fees (including appellate attorney’s fees and costs) and declaratory and injunctive relief.  This Article may not be amended without the Declarant’s written consent so long as the Declarant owns any Lot.  There shall be no Proposed Improvement except in strict compliance with this Declaration, until the requirements hereof have been fully met, and until the approval of the ACC.


B.
Architectural Control Committee.  The ACC Board shall have exclusive jurisdiction over all original construction on any portion of the Property or any modifications, additions or alterations to improvements.  The ACC Board shall prepare and, on behalf of the Board of Directors, shall promulgate design and development guidelines and application and review procedures.  The guidelines and procedures shall be those of the Association, and the ACC Board shall have sole and full authority to prepare and to amend the procedures from time to time.  It The Board shall make such guidelines and procedures available to Owners, builders, and developers who seek to engage in development of or construction upon all or any portion of a Lot and such Owners, builders and developers shall conduct their operations strictly in accordance therewith.  Until all Lots have been developed and conveyed to purchasers in the normal course of development and sale, the Declarant retains the right to appoint all members of the ACC, which shall consist of at least three but no more than five persons.  There shall be no surrender of this right prior to that rime, except in a written instrument in recordable form executed by Declarant.  Upon expiration of such right, the Board of Directors shall appoint the members of the ACC.



C.
Architectural Control Process.  To carry out its duties, the ACC Board shall have the following powers:




1.
To require submission to the ACC of two (2) complete sets of preliminary and final plans and specifications as hereinafter defined for any Proposed Improvement (including a floor plan, site plan, elevations, site clearing plan, boundary survey showing trees and landscape plan).  The ACC Board may also require submission of samples of building materials and colors proposed for use on any Lot, and may require such additional information as reasonably may be necessary for the ACC to completely evaluate the proposed structure or improvement in accordance with this Declaration and the design and development guidelines adopted by the ACC.




2.
To approve or disapprove any Proposed Improvement or change or modification thereto, the construction, erection, performance or placement of which is proposed upon any Lot, and to approve or disapprove any exterior additions, changes, modifications or alterations including the color thereof.  Subsequent to the transfer of control of the ACC by the Declarant. Any party aggrieved by a decision of the ACC shall have the right to make a written request to the Board of Directors of the Association within thirty (30) days of such a decision, for a review thereof.




3.
The ACC shall review the proposed plans and specifications for compliance with guidelines and procedures, and with reference to the quality of workmanship and materials, the harmony of the external design and location of the building or structure with existing buildings or structures, the location of the building or structure with respect to topography, vegetation and the finished grade of elevation of the Lot, and any other relevant considerations which are based on acceptable standards of planning, zoning and construction, including considerations based exclusively on aesthetic factors.




4.
To evaluate each application for the total effect, including the manner in which the Lot is developed.  This evaluation relates to matters of judgment and taste which can not be reduced to a simple list of measurable criteria.  It is possible, therefore, that a Proposed Improvement might meet individual criteria delineated in this Declaration and the design and development guidelines and still not receive approval, if, in the sole judgment of the ACC,its overall aesthetic impact is unacceptable.  The approval of an application for one Proposed Improvement shall not be construed as creating any obligation on the part of the ACC Board to approve applications involving similar designs for Proposed Improvements pertaining to a different Lot.




5.
If any Proposed Improvement shall be changed, modified or altered without prior approval of the ACC of such change, modification or alteration, and the plans and specifications therefore, if any, then Owner shall, upon demand, cause the Proposed Improvement to be restored to comply with the original plans and specifications, or the plans and specifications originally approved by the ACC , and shall bear all costs and expenses of such restoration, including costs and reasonable attorneys’ fees of the ACC .




6.
In addition, any Owner making or causing to be made any Proposed Improvement agrees and shall be deemed to have agreed, for such Owner and his heirs, personal representatives, successors and assigns to hold the ACC , Association, Declarant and all other Owners harmless from any liability, damage to the Owner's Lot or proposed implements, and from expenses arising from any Proposed Improvement, and such Owner shall be solely responsible for the maintenance, repair and insurance of any Proposed Improvement and for assuring that the Proposed Improvement meet with all applicable governmental approvals, rules and regulations.




7.
The ACC is hereby authorized to make such charges as it deems necessary to cover the cost of review of the plans and specifications.


10.
RESTRICTIONS



A.
Lakes.  There shall be no swimming in any of the lakes, ponds or retention areas within the Common Areas.  There shall be no removal of water, no discharge of materials or water, no removal or interference with aquatic vegetation and no alteration of the banks or shoreline of any lake, pond or retention area within the Common Areas.  Declarant reserves the right to use lake water for irrigation of Common Areas.



B.
Structures and Pools.  No building or structure, or addition or alteration, shall be erected on, placed upon, altered, or permitted to remain on any Lot unless and until the Owner submits plans and specifications and such have been reviewed and approved by the ACC..  No above-ground swimming pools shall be erected.



C.
Vehicles.  No truck (except a standard pickup truck), trailer or other commercial vehicle, and no automobile which contains lettering or advertising thereon or which is identified with business or commercial activity shall be parked or stored or otherwise permitted to remain on any Lot or street right of way overnight, except enclosed in an approved garage attached to the residence.  No vehicle o shall be permitted to park on a street right-of-way overnight or for a continuous period of time in excess of five consecutive hours.  



D.
Driveways.  No driveway shall be constructed, maintained, altered or permitted to exist on any Lot if the driveway obstructs or impedes the flow of surface drainage in the area adjacent to the Lot or in the street right-of-way or swale area adjoining or abutting the Lot.  All driveways must be approved by the ACC...


E.
Fences and Walls.  All fence and wall types, locations, materials and dimensions must be approved by the ACC. 


F.
Trees.  Trees situated between the building set back lines and the Lot lines having a diameter of eight inches or more (measured four feet from ground level) shall be shown on the landscape improvement plan and may not be removed without prior approval of the ACC..  All requests for approval of tree removal shall be submitted to the ACC along with a plan showing generally the location of such tree(s).  Any tree(s) removed by approval shall be replaced by additional tree(s), as required by the ACC.  All other existing treed areas shall be shown on the plan for review by the ACC as to removal.  Anyone violating the provisions of this subsection will be required to replace such trees with trees of like size and condition within 30 days after demand by the ACC.  If the Owner fails or refuses to replace the trees as demanded, the ACC shall cause suitable replacements to be planted and the cost thereof shall be a lien against the Lot of the Owner in violation.  The Owner grants to the Association, its agents and employees an easement of ingress over and across said Lot to enable it to comply with this subsection.



G.
Antennas.  No Owner shall be permitted to install or maintain any outside television or radio antennas, masts, dish or disk exceeding 2.5 feed in diameter, aerials or other tower or receiving/transmitting apparatus on a Lot or Proposed Improvement for the purpose of audio and visual reception or transmission.  



H.
Golf Balls.  The Property is burdened with an implied easement permitting golf balls unintentionally to come upon the Property and for golfers at reasonable times and in a reasonable manner to come upon the Common Areas to retrieve errant golf balls.  Owner releases Declarant and the adjacent golf course architect, developer and owner of any and all liability or damage for personal injury or property damage caused by errant golf balls.



I.
Single-Family Residence Only.  No Lot shall be used for any use other than single family residence with an attached or detached private garage for a minimum of two cars. 



J.
Square Footage.  The minimum square footage requirements for a single family residence shall be 1,600 square feet of enclosed living area.



K.
Mobile Homes, Detached Storage Sheds, Boats and Recreational Vehicles Restricted.  Mobile Homes and detached storage sheds of any type shall not be allowed on a Lot under any conditions.  Except as provided for herein, no trailer home, travel trailer, boat, boat and trailer, recreational vehicle, camper, outbuilding or any other structure of a temporary or mobile nature, shall be stored or kept outside of an approved garage or be used or kept on a Lot or street right-of-way for storage or as a place of residence or habitation, either temporarily or permanently.  Contractors may, after ACC approval, be allowed to maintain a construction trailer during the construction of a custom home.



L.
Prohibited Activities.  Except that a home may be leased by the Owner thereof, no business, commercial or manufacturing enterprise, or any enterprise of any kind or nature, whether or not conducted for profit, or any sign relating to same, shall be operated, maintained or conducted on a Lot or on any improvement erected or placed thereon, nor shall any dwelling thereof be used as a boarding or rooming house.  This restriction shall not prohibit an office room located in the house for business activities conducted at a location other than the Lot.

.
Setbacks.  No dwelling shall be constructed less than 20 feet from the front Lot line or 10 feet from the side Lot line and  20 feet from the rear Lot line.  However, should the City of New Smyrna Beach allow a 7.5 foot side setback, then 7.5 and not 10 feet shall be the side setback.  Corner Lots shall provide a minimum of 20 feet side yard setback abutting any street.




N.
Governmental Requirements and Easements.  The laws and subdivision and building requirements of the State of Florida, County of Volusia, and the City of New Smyrna Beach, Florida, as well as the rules of their administrative agencies, now or hereafter in affect with regard to zoning, water retention, sewage disposal, water supply and sanitation are incorporated into this Declaration and made a part of it, and it shall be the sole responsibility of a Lot Owner to construct and maintain his dwelling in accordance therewith. Conservation easements and easements for installation and maintenance of utilities and drainage facilities are reserved as shown on the recorded plat.  Within these easements, no structure, planting or other material shall be placed or permitted to remain that may damage or interfere with the conservation easements or with installation and maintenance of utilities, change the direction of flow of drainage channels in the easements or obstruct or retard the flow of water through drainage channels in the easements.  The areas designated as conservation easements on recorded subdivision plats shall be subject to the terms and requirements of Section 704.06, Florida Statutes (1994).  The easement area of a Lot and all improvements in it shall be maintained continuously by the Owner of the Lot, except for those improvements for which a public authority or utility company is responsible.



O.
Nuisances.  All structures, fences and lawns shall be maintained in a neat and orderly manner at all times.  No weeds, underbrush or other unsightly growths shall be permitted to grow or remain upon a Lot and no refuse pile, debris, trash, scrap metal, old automobiles, non-operative vehicles, old household appliances or other unsightly objects shall be allowed to be placed or remain anywhere thereon



P.
Signs.  No signs of any character shall be placed or maintained on any Lot a sign identifying the Owner or occupant thereof, the dimensions of which shall not exceed three (3) square feet, and except “for rent” or “for sale” signs, which shall not exceed three square feet and shall be placed inside of a window of a residence located on a Lot or placed at least 20 feet from the street right-of-way if the Lot is unimproved.  Other placement of “for rent” or “for sale” signs shall be as permitted by the ACC.  No exterior speakers, horns, whistles or other sound devices, except security devices used exclusively to protect the security of the Lot and improvements located thereon, shall be placed or used upon any property.



Q.
Animals.  Dogs and cats, not exceeding two each, shall be permitted on each Lot, but shall not be allowed to run at large, or cause a common nuisance, or be kept, bred or maintained for any commercial purpose.  Other animals, including but not limited to farm animals, livestock, poultry, pigs, horses and cows are forbidden at all times and places.
                             R.  Waste and Trash Disposal.  All exterior garbage containers shall be screened from view of adjoining Property Owners and roadways.   .  No trash, brush piles, rubbish, junk, inoperative vehicles, including trailers, and no other unsightly items of property or waste shall be collected, placed or be permitted to remain on or in front or in back of any property, except on designated collection days.



S.
Rapid Completion.  Construction of a house must be completed and a certificate of occupancy for the house must be issued within one year or less from commencement of construction or issuance of the building permit, whichever occurs first.  Should an Owner leave a building in an incomplete condition for a period of more than one year, the Association is authorized and empowered to either tear down and clear from the premises the uncompleted portion of such structure, or complete the same or clean up the premises at its discretion, and in either event, the expense incurred, including attorney’s fees, shall be deemed a lien as provided for in Paragraph 7 hereof.  The Owner grants the Association, its agents and employees an easement of ingress over and across said Lot to enable it to comply with this subsection.



T.
Sidewalks.  At the time a home is constructed on a Lot, the owner of the Lot shall have the obligation to construct a sidewalk along the street upon which the Lot abuts, according to the specifications of the City of New Smyrna Beach.



U.
Reclaimed Water.  At the time a home is constructed on a Lot, the Owner of the Lot shall, at his expense, connect to reclaimed water service available from the Utilities Commission, City of New Smyrna Beach, Florida




V.
Provisions Inoperative As To Initial Construction By Declarant.  Nothing contained in this Declaration shall be interpreted or construed to prevent Declarant, or some other person or entity authorized by Declarant, from doing or performing on all or any part of the property owned or controlled by Declarant, or by some other person or entity, whatever is determined by Declarant to be reasonably necessary or advisable in connection with the development and sale of the Property or Lots, including, without limitation: (a) erecting, constructing and maintaining thereon such structures as may be reasonably necessary for the conduct of Declarant’s, or some other person’s or entity’s business of completing the subdivision and establishing the Property as a residential community and disposing of lots or the property by sale, lease or otherwise including without limitation model homes and sales office, or (b) maintaining such sign or signs thereon as may be reasonably necessary in connection with the sale, lease or other transfer of the property in Lots or parcels.




11.
AMENDMENTS.


A.
The consent of at least 75 percent of the Class A votes and of the Declarant, so long as it owns any Lot, and the consent of the holders of all first mortgages shall be required to terminate the Association.



B.
The consent of at least 67 percent of the Class A votes and of the Declarant, so long as it owns any Lot, shall be required to make an amendment to any provisions of the Declaration or the By-Laws, or Articles of Incorporation of the Association, or to add any provisions thereto.



C.
Declarant shall have the authority to amend or modify this Declaration in whole or in part until termination of Class B membership, provided, however, no such amendment shall in any way unreasonably impair or lessen the security of any mortgage then granted on a Lot.


12.
GENERAL PROVISIONS.



A.
Captions and Headings.  The captions and headings used in this Declaration are used for administrative purposes only and do not constitute substantive matter to be considered in construing the terms of this Declaration.



B.
Enforcement.  In the event of a violation of this Declaration, the Association or any person or persons owning a Lot shall be entitled and is hereby empowered to prosecute any proceedings at law or in equity to enforce this Declaration or to recover damages for violation of same.  Failure by any Owner to enforce any covenant herein contained shall in no way be deemed a waiver of the rights to do so thereafter.  In the event of litigation to enforce these covenants, the prevailing party shall recover attorney’s fees and costs.



C.
Severability.  If any one or more of these restrictions should be declared invalid by a court of competent jurisdiction, the remaining restrictions not fully expressly held to be invalid shall continue unimpaired and in full force and effect.



D.
Conflicting Provisions.  If there is any conflict between this Declaration, the Articles and Bylaws of the Association and the law, the law shall control first then the Declaration, then the Articles, and last the Bylaws.



E.
Interpretation.  Whenever the context so requires, the use of any gender shall be deemed to include all genders, the use of the plural shall include the singular and the singular shall include the plural.



F.
Binding.  These covenants are to run with the land shall be binding on all parties and all persons claiming under them for a period of twenty (20) years from date hereof, after which time said covenants shall be automatically extended for successive periods of ten years, unless an instrument signed by 67 percent of the then record Owners of Lots has been recorded agreeing to change the covenants in whole or part.



G.
Runway Clearance Zone.  Owners are aware that a substantial portion of the Property is within the New Smyrna Beach Airport runway clearance zone.

PAGE  
1

